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1. Introduction
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Cryo Save SA

Operation of a private biobank in 
Plan-les-Ouates (GE) collecting and 

storing stem cells from umbilical 
cord blood

March 2019

Subcontracting agreement with 
PBKM Famicord (Warsaw, 

Poland) for storage until 2024. 
The FOPH and Swissmedic have 

been informed of the 
agreement.

June

The families concerned are informed 
of the future transfer of cells to 

Poland. Information does not imply 
consent. 

July

FOPH withdraws Cryo Save SA's
authorisation to store, import and 

export stem cells. 

August

CSG-Bio SA acquires part of Cryo 
Save SA's assets

August-September 2019

Criminal complaints filed by the 
FOPH and Swissmedic. The Geneva 

Public Prosecutor's Office and fedpol 
search the premises of Cryo Save SA 

in Plan-les-Ouates.

September

Liquidation of Cryo Save SA

February

Agreement between CSG-Bio SA and 
Cordsavings, a laboratory in Valais, 
to store Cryo Save SA's stem cells.

Legal battle between CSG-Bio SA and 
PBKM Famicord over the acquisition 

of samples and customers.

Cryo Save SA case



Civil law issues?

1) In which legal category does the human body or a biological sample 
fall?
❑ Thing, or 

❑ property of the person

2) What rights does a person have over their body or biological samples 
taken from it?
❑ Real rights (in particular, property rights), or 

❑ Personal rights

3) Who is the owner of a biological sample?
❑ The source person, or

❑ A third party



Concepts of the person – overview

Person = legal subject

Personality = All goods belonging to a person by virtue of their existence

➢ Personal goods = (in particular) physical and mental integrity, privacy, 
honour, image, voice, etc.

Personal / personality rights include the right to bodily integrity, right to 
privacy, etc. 



Concept of a thing – overview

Thing = legal object

a defined and impersonal entity of the material that is susceptible to human
control

characteristics:

• material object

• delimited object

• object susceptible to human control.

• Impersonal object

• an object different from an animal…



2. Legal status of the human body    and 
corpse



Legal status of the human body (2)

1) Legal nature: a person or a thing – «tertium non datur».

2) Monistic representation of the person:

a) Indivisibility of the person and the body;

b) Human body = substratum, necessary support for the person;

c) Personal rights such as physical and psychological integrity, relate 
to the dignity, integrity, and personal autonomy of an individual. 

3) Dualistic representation of the person:

a) Dissociation of the person and the body;

b) Human body = an object / thing (however sacred, not for sale);

c) Real rights such as ownership or possession rights

4) Others: superimposition thesis ("Überlagerungsthese"), de facto 
universality.



Lefal status of the human body (3)

Monistic theory Dualist theory

Superposition theory Theory of factual universality

Property rights

Human 
body 
(thing)

Person

thing thing

thing

Person Person Human body (thing)



1) Beginning of legal personality (Art. 31 para. 1 CC)

Three cumulative conditions: 

a) Birth completed,

b) Child

c) born alive (Art. 9 para. 2 Ordinance of civil state),

2)  End of legal personality (Art. 31 para. 1 CC)

a) Articles 9 of the Organ Transplantation Act and art. 7 of the 
Ordinance.

b) Concept of death: SAMW medical-ethical guidelines on the 
diagnosis of death in the context of organ transplantation (ATF 
123 I 112; ATF 98 Ia 508).

Legal status of the human body (4)



Status of the human corpse = dead body (5)

1) Is it a matter of distinction between a thing and a person?

2) Can an individual, during their lifetime, determine the fate of their own corpse
/ remains?

3) Are relatives authorised to dispose of the deceased individual's body?

4) Is there a recognised right of ownership over a human corpse?



Is the monistic approach applicable to human
corpses?
Nature of the corpse: impersonal object (ATF 127 I 115, c. 6b).
Nature of the right to dispose of a corpse:

Personal rights:

-Right of the person concerned to decide during their lifetime on the fate of their remains, e.g. the manner and place of
burial, donation of their body for teaching purposes (ATF 127 I 115, c. 4; ATF 111 Ia 231, c. 3a));

-Personal rights of relatives to decide on the fate of the corpse, to oppose unlawful interference with the remains, etc.:

"The right to oppose unlawful interference with the body of a relative is an emanation of general personality rights,
protected in civil law by Art. 28 ff. CC and comparable, from a private law perspective, to the right of ownership.

(...)

After death and the end of personality (Art. 31 CC), the latter is in principle no longer protected. However, the legal
system allows for an extension of protection, out of respect for the dignity of the deceased and the feelings of piety of
their loved ones" (ATF 127 I 115, c. 6); see also: 5A_906/2016, c. 3.3; ATF 111 Ia 231, c. 3b)).

Property rights?
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Illustration of the rights of the deceased and their relatives regarding 
the remains
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Illustration of the rights of the deceased and their relatives with 
regard to the remains

Federal Act on Research Involving Human Beings (SR 810.30)



3. Legal status of separate parts of 
the human body



Legal status of separate body parts (2)
1) International law

Oviedo Convention and protocols

2)    Federal Constitution
Fundamental rights (personal freedom, protection of privacy)

Art. 118 (health protection, in particular therapeutic products)

Art. 118b (research on human beings)

Art. 119 (Assisted reproduction and genetic engineering)

Art. 119a (transplantation)                 

3) Civil Code
Art. 27 ss. (CC protection of personality)
Art. 641 ss CC (property rights, concept of property)

4) Public law
LTransp / LPTh / LPMA / LAGH / LRH / LProfils / LRCS

5) Soft law
Marketing authorisation guidelines, good practices, etc.



Legal status of human body parts (3)
General principles

1) Consent (realisation of personal rights) for the collection and use of
biological material (e.g. Articles 8 and 12 OTA; Articles 7 and 16 ff. HRA;
Article 18 ATR, etc.);

2) Significant restrictions on individual freedom with regard to possible
acts of disposal (e.g. Art. 12(c) LTx; Art. 4 LPMA, etc.);

3) Donations must be free of charge (e.g. Art. 119 para. 2 let. e Cst./féd.;
Art. 119a para. 3 Cst./féd.; Art. 9 LRH; Art. 6 LTx; Art. 21 LPMA);

4) Prohibition on commercialisation (e.g. Art. 119 para. 2 let. e Cst./féd.;
Art. 119a para. 3 Cst./féd.; Article 9 LRH; Article 7 LTx).



Legal status of human body parts (4)
Concept

1) Separate body parties: what are we talking about?

2) Examples: 

❑ Organs, tissues, cells (Transplantation Act), biological material (HRB), etc.

❑ What is meant by biological material?

Article 3(e) HRA: "Substances from the body of living persons".

"Biological material of human origin refers in particular to organs, tissues,
cells (including ova and sperm) and body fluids such as blood and urine that
come from living persons" (Federal Council Message on the Federal Act on
Research Involving Human Beings, 7310).

4) Distinction between material and informational aspects.



Gametes

Blood

Cells, organs, tissues

Biological material

Biological sample

Medically Assisted Reproduction Act

Therapeutic Products Act

Transplantation Act

Human Research Act

Human Genetic Analysis Act

Legal status of body parts (5)



Legal status of body parts (5)

Patient/

Donor

Hospital/

Collection unit 

collection unit 

Industry

Hospital/

Testing unit * 

* Research, transplantation,

preparation of derived products, anti-doping 

control, reproduction, etc.

Others?



Legal status of body parts (6)

Simple real approach
A spare part is a thing as soon as it is separated 
from the human body. Application of property 
rights.

Personal approach
Persistence of a personal link with the
source person. A detached part is a
personal asset. Application
of personality rights as long as this
corresponds to the will of the source
person.

Superimposition approach
Detached part is a thing. Applicable 
law depends not only on 1) separation 
from the body and 2) the will of the 
source person. This will takes the form 
of a waiver of personality rights. 

Modified real approach
Detached part is a thing. Parallel (not 
superimposed) application of property rights and 
personality rights.



Legal status of body parts  (7)

Principle: Detached body parts are legal objects/things.

Exceptions:

❑ Functional link

- Autologous use: Removal of a detached part in order to reintegrate it into the source
person's body (autologous use). The functional unity between the source person's
body and the detached parts is not broken. Application of personality rights;

- Stored detached part replaces a lost function of the source person (stored sperm from
a person who subsequently became sterile).

❑ Human genetic material

Possible distinction between the informational and material aspects of detached parts.
The informational aspect relates to the private sphere and is a personal right. The
material aspect is a thing.

❑ Gametes

A legal opinion is based mainly on the genetic link to the source person.



• Human body = subject; personal attribute

removal

Legal change

• Detached parts = objects

Legal status of body parts  (8)



Principle of «engendrement» majority doctrine): 

❑ Detached part = Natural fruit

A natural fruit within the meaning of Article 643 of the Civil Code is a
product or yield derived directly from a fruit-bearing thing. This may be
fruit, grain or milk from an animal. The fruit is derived from a principal
thing, of which it is an integral part until it is separated.

❑ Advantage: Allows the original ownership to be recognised as belonging
to the source person.

❑ Weakness: Incompatible with a monistic representation of the human
body. The latter is not a thing. A detached part is therefore not a fruit
derived from a thing.

Legal status of body parts  (8) 
Acquisition of ownership



Legal status of body parts  (9) 

Acquisition of property

1) Principle of occupation (minority doctrine): 

❑ Detached part = Ownerless thing
An ownerless thing within the meaning of Article 718 CC is a thing over which no one has

any right of ownership.

❑ Acquisition by taking possession of the thing with the actual intention of
becoming its owner.

❑ Advantage: Compatibility with the monistic representation of the human
body

❑ Weakness: Does not allow for the recognition of a prior real right to the
source person.

Modified real approach allows the source person to be protected by recognising 
a personal link with the detached body part



Moore v Regents of the University of California

John Moore's story begins on 8 October 1976 when he first visited the University of
California Los Angeles (UCLA) Medical Centre. There, he learned that he had hairy-cell
leukaemia. After analysing Mr Moore's blood and bone marrow, Dr David W. Golde
confirmed this diagnosis. At that time, Dr Golde was already aware of the great value of Mr
Moore's blood and certain blood components.

Dr Golde suggested removing Mr Moore's spleen, to which Mr Moore consented. At the
same time, the doctor arranged with Ms Shirley G. Quan, a researcher at UCLA, to preserve
parts of Mr Moore's spleen and transfer them to a research unit at the university. Mr Moore
was not informed of these arrangements. Following the operation, at Dr Golde's request, Mr
Moore returned to UCLA several times between November 1976 and September 1983.
During each visit, blood, skin, bone marrow and semen were taken from Mr Moore. Shortly
before August 1979, Dr Golde established a cell line from John Moore's T lymphocytes. In
January 1981, UCLA representatives ('Regents') applied for a patent on this cell line, naming
Dr Golde and Ms Quan as inventors. This was followed by contracts signed between Dr
Golde, UCLA representatives and companies such as Genetics Institute Inc. and Sandoz
Pharmaceuticals Corporation. These contracts provided for the biological material and
research to be made available to these companies in exchange for hundreds of thousands of
dollars and shares.

When John Moore learned that the samples taken from his body had been used for research
and resulted in a patent, he took legal action against the two researchers, UCLA
representatives and the companies mentioned.

Moore v Regents of the University of California, 793 P.2d 479 (Cal 1990).



Legal status of body parts  (9) 
Status of detached parts – personal connection

Principle: A detached part is a movable object that maintains a personal connection
with the source person.

➢ Application of property rights to the object + application of personality rights
between this object and the source person

Basis for attachment: 

1) Emotional link (psychological integrity)

Despite the separation from the human body (and therefore from physical integrity), human origin creates an
emotional attachment to the detached part. This link is protected by psychological integrity

2) Privacy

The informational part, in particular the genetic information, of a detached part may be linked to the private sphere
of the source person, a personality right

Personality rights



Legal status of body parts  (10) 
Modified actual approach – personal attachment

1) Bodily integrity: Includes physical and mental integrity. Protects the human body, including
everything permanently attached to it, and the 'spiritual' part of the person.

2)  Privacy Intimate sphere
Life events that should be kept from the knowledge of anyone other than
those to whom the person concerned has specifically disclosed them.
E.g.: Health data, physical disabilities that are not directly perceptible,
etc.

Private sphere
Facts that a person wishes to share with a limited circle of people
relatively close to them (relatives, friends, acquaintances, etc.).

Public sphere
Anything that does not relate to the intimate or private sphere, i.e.
events that are accessible to a person's knowledge and that can be
disclosed.



Exceptions to personal affiliation: 
1) Absence of personal connection: 

- Regenerative parts (nails, hair), 

- Parts intended to separate naturally from the body (faeces, sweat, 
saliva, etc.), and 

- Medical waste.

2) Breach of personal connection: 

- Handling of detached parts – 'industrialised', 'extremely 
manufactured' parts – and 

- Anonymous or anonymised detached parts

Legal status of body parts  (11) 



Legal status of body parts (11)
summary

Detached party

Private law Public law

LRH, LAGH, LPMA, Transplantation 
Act, LPTh, LDAl, etc.

Parts integrated into 
the human body

Parts detached from 
the human body

Articles 27 ff. CC Simple and modified 
real approaches

Articles 27 ff. CC and 
641 ff. CC



Legal status of body parts (12)
summary Separate part

Item Exceptions

Simple real approach

Functional link Genetic material and gametesThing without an owner Natural fruit

Principle of occupation

(Non-marketable thing)

xNo property 
rights

Legal restrictions:  27 
ff. CC, 19, 20 CO, 
Public law / Private 
law (contract 
law/personal rights

Original acquisition

Ownership rights

( Medical waste 
disposal )

(Transfer)

Sui generis 
contract

Autologou
s use

Organic function 
replacement

Modified actual approach

x x

x



Modified real approach

Personal attachment Exceptions

Break in connection Absence of link

PrivacyMental integrity

Legal status of body parts (13)

summary

Information (genetic)Attachment, human 
origin, etc.

Detached part

Anonymised or 
anonymous detached 
parts

Handling

Simple real approach

Possible?

Nails, hair, medical 
waste, etc.



1) Principle: any infringement is 
unlawful

Protection of personality rights – Overview  

2) Infringement is lawful if justified by:

▪ the consent of the victim;

▪ an overriding private or public interest;

▪ the law (e.g. Art. 34 LRH).

3) Implementation: 
▪ Defensive actions: actions to prevent infringement, to cease infringement, to 

establish a right (Art. 28a para. 1 CC)
▪ Remedial actions: action for damages, action for compensation for moral harm, 

action for restitution of gains (Article 28a para. 3 CC)



Consent of the source person – example



Consent of the source person – example



Bundesgerichtshof (DE) – "Sperma 
Entscheidung"
Due to an operation he had to undergo for bladder cancer,

which he knew would render him infertile, Marc decided to

cryopreserve his sperm at a biobank in 1987. In January

1989, due to limited space available at the bank, the

bank contacted Marc to confirm that he still wished to

store his sperm; if no response was received within four

weeks of receipt of the letter, the sperm would be

destroyed. Marc replied within the time limit and his

letter reached the bank, which did not dispute this. For

unexplained reasons, his reply was not added to Marc's

file. Believing, wrongly, that he had not replied, the

stored sperm was destroyed.

BGH, Urteil vom 9. November 1993 – VI ZR 62/93



Thank you for your attention

17 October 2023
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